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I. INTRODUCTION 


This Article addresses the convergence of two tools of 
oppression—the racial construction of crime and the use of 
reproduction as an instrument of ounishment. Not only is race 
used to identify criminals, it is embedded in the very foundation 
of our criminal jaw. Race helps to determine who the criminals 
are, what conduct constitutes a crime, and which crimes society 
treats most seriously. Today, the states have returned to consid- 
ering reproduction as a solution to crime; meanwhile, the federal 
government is exploring a genetic cause for criminality. Sugges- 
tions for applying reproductive techniques io punish crime have 
gained alarming a acceptance. This Article discusses each of these 
aspects of American criminal justice; but the principle focus is 
the pees of the convergence of the two. The racial ideo!l- 
ogy of crirae increasingly enlisis biology to justify the continued 
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to protect white citizens from ea criminais. it is not surpris- 


ing that many black Americans view the police with fear, anger, 
and distrust.’ The use of criminal 


yustice as a tactic of racial 


domination is aiso manifested in the tremendous proportion of 
black males under correctional supervision. Two recent studies 
conducted by the National Center on Institutions and Alterna- 


tives (NCIA) re eyeal the enormity of this control. According to 
the NCIA, on any given day in 1991 i n Washington, D.C. forty- 
two percent of young black males were in jail, on probation or 
parole, awaill ing trial, or being sought 0 on warrants for their 
arrest. The study suggests that seventy-five percent of black 
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1. The terin “technology of power’’ is iviichel Foucault’s. See MICHEL FOUCAULT, 
DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON 23 (Alan Sheridan trans., 1977). 
Foucault’s study of the genealogy of the modern penal system views punisnment as a 
“political tactic.” See id. 

2. Susan Burveil describes the Los Angeles Police Department’s “‘war model” 
approach to gangs: “{Former] Los Angeles Police Chief Darryl Gates has compared its 
officers to a military force, and the gangs to a hostile defending force. ‘It’s like having the 
Marine Corps invade an area that is still having little pockets of resistance. . . . [w]e’ve got 
te wipe thern out.’ Susan L. ere Geng Evidence: issues for Criminal Defense, 30 
SANTA CLARA L. Rev. 739, 741-42 (19 a) (quoting Chief Gates). 

3. See Tracey tviaclin, “Black and Blue Encounters’—Sonie Preliminary wees 
About Fourth Amendment Seizu Should Race Matter?, 26 VAL. U. L. REV. 243, 243-45 
(1991). Maclin criticizes the Supreme Court’s decisions in California v. Hodari B., 111 S. 
Ct. 1547 (1991), and Sierida v. Bostick, 111 5. Ct. 2382 (4991), for failing to consider race 
i ran individual confronted by the police had been seized within the 
meaning of the Fourth Amendment. Maciin, supra, at 248, 250. As Maclin notes: “Ti 
Court constructs Fourth Asmendment principles assuming that there is an average, hyr 

5 with the police officers. This notion... ignores the real » nia 
that police officers and black men live ia bi Ad. at age On the Court’s general ae to 
consider racism in criminal c: 
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betief systezn that constructs crime in terms of race and race in 
terms of sera The police sccup pation of black communities and 
wholesale imprisonment of black < citizens does not seem like 
Ess ssion ne the dominant society because it believes that these 


people are dangerous. 1 is the racial ideology © of crime that sus- 
tains continued white domination of blacks in the guise of crime 
als 


control, The following sections discuss how race is used both to 
identify criminals and to de i ne crime. 


A. Race and the Identification of Criminals 


When a seventy-seven-year-old white wornan was attacked 
in Oneonta, New York on September 4, 1992, ine only clues that 
she gave police were that she believed her attacker was a blac 
man who wielded a “stiletto-styie” | knife and whose arms and 
ies nds were cut when she fended him off.’ The police immedi- 

iely created “the black list’ from the roster of ail black and 
Hispanic males registered at the State University of New York 
College at Oneonta. Siate an dc city police, along with campus 


be & 


security, used “‘the black list” io track down the black and His- 

panic students—in rns at their jobs, and on the street—~ 

to question them as to their whereabcuts at the time of the 

attack and to examine their arms and hands. in the words of 

Edward 1. Whaley, an instructor at the college, ““[ajny oclack 
7 mee 


walking down the street, th gr 
> only probable cause they had was, “You're black, you’re a 


black men aged 20 to 29 ts under the control of the crimimal justice system, compared to 
one in sixteen white men. MARC MAUER, YouncG BLACK MEN AND THE CRIMINAL JUS- 
TICE SysTEM: A GROWING NATIONAL PROBLED 3 (1990). The number of young black 
taen under correctional supervision (609,690) is greater than the eee of black men 
enrolled in college (439,G00). fd. 

MAUER, supra note 4, at 5. 
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/ J. Schemo, College Towa in Uproar over “Black List 
Times, Sept. 27, 1992, at 33. 
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dynamic, premise 
exc . ad spaly suvordinaterc 
nal categories, whites are asscciated with positive char- 
Be ene oud intelligen t, responsible), while blacks are 
aed with the opposite aberfational qualities (lazy, igno- 
hiftless).'° Popular images of black criminality are per- 
petuate ae cy the media’! and reinforced by the relatively large 
mumbers of blacks seized up in the criminal process.'? These 
images, sometimes buried beneath the surface, erupt when prod- 
ded, such as occurred in the public’s defense of racial attacks by 
white vigilantes like Bernard Goetz or the Howard Beach teen- 


nage 
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8. fd@. Sheryl] Champen, an admissions coordinator for the college, believes that the 
treatment of black students had nothing to do with the police department’s eagerness to 
capture the culprit. “It was a chance to humiliate ‘niggers.’”” /d. at 40. The harassment 
of black students in Oneonta was not an isolated incident. See, e.g., Maclin, supra note 3, 
at 251-52 (cataloging similar incidents from the Massachusetts Attorney General’s Report 
on the practices of the Boston Police Department); Peter S. Canellos, Youths Decry Search 
Tactics, BOSTON GLOBE, Jan. 14, 1990, at 1 (describing how Boston police arbitrarily 
stopped, frisked, and stripped-searched black youth after a white man falsely reported that 
nis wife had been shot by a black man); Nat Hentoff, Forgetting the Fourth Amendment in 
Philadelphia, WASH. PosT, Apr. 16, 1988, at A25 (describing how Philadelphia police 
stopped or arrested several hundred black men during search for a rapist); J. Michael iCen- 
nedy, Sheriff Rescinds Order to Stop Blacks in White Areas, L.A. TIMES, Dec. 4, 1986, at 18 
(reporting § Louisiana Sheriff Harry Lee’s policy of routinely stopping blacks driving in 
white neignborhocds); Toledo fs Sued over Random Stopping of Blacks, N.Y. TIMES, Aug. 
14, 1988, at A31 (discussing federal civil rights suit seeking an end to a Toledo Police 
Department policy of randomly stopping and questioning black teenagers in a racially 
mixed neighborhood). 

9. Kimberlé W. Crenshaw, Race, Reforra, and Retrenchment: Transformation and 
Legttimation ti Antidiscrimination Law, 101 Haav. L. Rev. 1331, 1381 (1988). On the 
historical development of black stereotypes, see GEORGE M. FREDRICKSON, THE BLACK 
IMAGE IN THE WHITE MIND 250-82 (1971) (discussing the propagation of theories of black 
inferiority and degeneracy at the turn of the century); JOEL WILLIAMSON, THE CRUCIBLE 
OF RACE: BLACK-WHITE RELATIONS IN THE AMERICAN SCUTH SINCE EMANCIPATION 
i (1984) (discussing the prevalence of theories near the turn of the century that freed 
vere Teturning to their ‘‘natural state of beastiality’). 

}. See Crenshaw, supra note 9, at 1370-71 & n.151. 

See Ishmael Reed, Tuning Gur Network Bias, N.Y. TIMES, Aor. 9, 1991, at A25. 
2. See Richard C. Boldt, The Construction of Responsibility in the Criminal Law, 

U. Pa. L. Rev. 2245, 2322 & n.303 (1992). 
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13. See DERRICK A. BELL, JR., RACE, RACISM AND AMERICAN LAW 342-45 {3d ed. 
1992); PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS 58-79 (1991). 

14. WILLIAMS, supra note 13, at 58. Bernhard Goetz’s shooting of four black ieenag- 
ers on a New York City subway was similarly justified by newspaper gages that 
described the teenagers as “wild animals” and “predators.” /d. at 74. Professo 

d that, from the public’s embrace of Goetz, there is “no better example of 
which criminality has become lodged in a concept of the black ‘oiner.’” fd. at 
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See Sheri Lynn Johnson, Race aad the Decision to Detain a Suspect, 93 VALE LJ. 
& (1983); Charles Gyletree, Goes Rece Really Matier in Criminal lene 
CHAMPION, July 1991, at 10-12; Developmenis in the Law:—Race and the Criminal Pro- 
cess, 101 Harv. L. Rev. 1472, 1495 (1988) [hereinafter Race and the Criminal Process]. 
os pelice attitudes toward biacks, see generally DAVID H. BAYLEY & HaRoOLo MENDEL- 
in, MiMORITIES AND THE POLICE 107 (1969) (stating that “[plolicemen associate 
inority status with a high incidence of cnme’”); MICHAEL KK. BROWM, WORKIN 
tEET: POLICE DISCRETION AMD THE DILEMMAS OF REFORM 169-79 (1581) (dis 
now police use race in applying the typical “indicators” of scien involyernent 
Bie , SUSTICE WITHOUT TRIAL: LAW ENFORCEMENT Hi 
1 Qd ed. 1975) (reporiin gative attitude” toward blacks ¢ 

4 at 216, 225-30; Race and the C. 
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2 factors contributl ting to the suspicion of blacks 
United ‘Shores y, Will jams 22 The police detained 
ck women during an investigation of a bank robbery 
tly because of their race.?3 Although the robbers had been 
scribed as five black males, the women came under suspicion 
in part because, ac ues to the arresting officer’s testimony, “it 
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= L£, 
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‘rare’ for black persons to be in the predominantly white 
eighbor hood where the robbery occurred. sa: _ The Eighth C Cir- 


were permitted to use race as an identifying Aer since there 
were other grounds for suspicion.2° Sheri Lynn Johnson con- 


18. Johnson, supra note 15, at 220-21; Race and the Criminal Process, supra note 15, 
at 1501-02. 

iS. BROWN, supra note 15, at 170. Forexample, Edward Lawson, the respondent in 
olender v. Lawson, 461 U.S. 352 (1983), was a black business consultant who wore his 
hair in dreadlocks. Between 1975 and 1977, Lawson was detained or arrested 15 times by 
San tego police while walking in white neighborhoods. See Dan Stormer & Paul Bern- 
stein, Te impact of Kolender vy. Lawson on Law Enforcement and Minority Groups, 12 
HasTinGs CONST. L.Q. 165, 105 (1984). 

20. Johnson, supra note 15, at 221-22. The Supreme Court of Arizona, for example, 
field that a Mexican male’s presence in a dented car parked in a white, middie-class neigh- 
Sorhood established reasonabie suspicion: 

That a person is observed in a neighborhood not frequented by persons of his 

ethnic background is quite often a basis for an officer’s initial suspicion. To 

attempt by judicial fiat to say he may not do this ignores the practical aspects of 
good law enforcement. While detention and investigation based on ethnic back- 
ground alone would be arbitrary and capricious and therefore impermissible, the 

fact that a person is obviously out of place in a particular neighborhood is one of 

several factors that may be considered by an officer and the court in determining 

whether an investigation and detention is reasonable and therefore lawful. 
2v. Gean, 543 P.2d 425, 427 (Ariz. 1975). 


ii 


21. BROWN, supra note 15, at 170; Johnson, supra note 13, at 225-30. 

22. 7'4 F.2d 777 (8th Cir. 1983). 

23. See id. at 786-81. 

24, fd at 780. The quotation appearing in the text is from the wit court’s opiaion 
and 18 not the Officer's verbatim testimony. See id. 
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26. Johnson, supra note 15, at 225 (footnote cinitted). 

27. United States v. Mendenhall, 446 U.S. 544, 547 n.i (1980). On the constitutional- 
ity of the drug courier profile, see United States v. Sokolow, 490 U.S. 1 (1989) (upholding 
the legality of detention by DEA officers who relied on a drug courier profile); Morgan 
Cloud, Search and Seizure by the Numbers: The Drug Courier Profile and Judicial Review of 
investigative Formulas, 65 BU. L. Rev. 843 (1985); Denise A. Michaux, Note, Drug Cou- 
rier Profiles and the Infringement of fourth Amendment Rights, 9 3. HUMAN RTs. 435 
(1992). 

28. See Cloud, supra aote 27, at 844; Johnson, supra note 15, at 234; Lisa Belkin, 
Airport Drug Efforts Snaring Innocents Who Fit “Profiles,” N.Y. TIMES, Mar. 20, 1996, at 
Al; see also Sokolow, 490 U.S. at 12 (Marshaii, J. di ssemling) (criticizing the majority deci- 
sion for allowing “personal characteristics such as race”’ to be included in reasonable suspi- 
cion determinations); United States v. Coleman, 450 F. Supp. 433, 439 a.7 (E.D. Mich. 
1978). 

Even where race is not an explicit profile ingredient, it may determine the characteris- 
tics that are used. See Margaret M. Russell, Entering Great America: Reflections on Race 
and the Convergence of Progressive Legal Yneory and Practice, 43 HASTINGS L.J. 749, 765 
(1992). Professor Russell explains how “gang identitiers” are conceptualized specifically 
according to race and ethnicity: 

For example, in a manual circulated by the Conira Costa County Deputy Sheriffs’ 

Association, California youth gangs are categorized on the basis of race and 

ethnicity; in turn, each racial or ethnic gang is characterized by specific items of 

clothing, slang, and other cultural identifiers. The listing for “Hispanic Gangs” 
includes the following “vang-identilied” apparel: ‘Campo Hat” (biue denim cap); 

“Watch “at { ‘(dark } Kent cap pulled down to cover the ears with a small rail at the 

bottom); “Bandana” (diiferent colors, folded lengihwise, and tied in the back); 

“Hat” (‘stingy orims or baseball caps, sometimes with a nickname written on 

the bill); ‘“Pendieton Shirt’? (buttoned at the collar and cuffs, remaining front 

bottons ahha wes: Other clothing listed as “Hispanic gang identifiers” are T- 

shirts, undershirts, khaki pants, blue jeans, tennis shoes, and shiny leather shoes. 
fd. (footnotes omitted). 

29. See, e.g., Joseph F. Suilivan, New Jersey Police Are Accused oj Minority Arrest 
Campaigns, N.Y. Tres, Feb. 19, 1990, at B3 (80% of New Jersey bighway arrests 
involved black motorists driving late model cars or cars with out-of-state aie Ronald 
Sullivan, Pelice Say Drug-Program Profiles Are Not Biased, N.Y. TIMES, Apr. 26, 1990, at 
B3 (208 of 210 persons arrested in New York Port Authority drug beaiciion \ Brennen 


were black or Hispanic). 3u ee measures are not always allowed. See, e.g., Lowery v. Com- 
monwealth, 388 s E.2d 265, 267 (Va. Ct. App. 1990) (stating that the Virginia State Police 
use of race as a drug profile a eee was uncorstitutional). 
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Organized C Crime Control Bureau (OCC), led 150 officers to a 
block in upper-Manhattan’s ¥ ton Heights. Police 
sealed off the block and detained vir tually all of the 100 people 
who were 2 present there for up to two hours, during which time 
police taped numbers on the chests of those arrested, took their 
pictures and had them viewed by undercover officers. By the 
end of the operation, police made _ 24 felony and two mis- 
demeanor narcotics 2 ee which strongly suggests that there 
was no uaen cause to seize those who were arrested.>? 
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despite similar rates of | suvstance e abuse, bhi 
2 likely than whites to be rs 
health authorities for substance abuse abies pr: 
Finally, the ideological association of blacks with crime is 
reflected in the reporting of crime by white victiras and ¢ slabs ts 
nesses. Psychological studies show a substantially greater rate 
error in cross-racial identifications by witnesses.?’ it is more aif 
ficult for people to recognize the face of someone of a different 
race. This difficulty sometimes results in the mistaken identifica- 
tion—-and sometimes wrongful conviction—of criminal suspects. 
Although cross-racial recognition is generally impaired, the risk 
of misidentification is greatest where the witness is white and the 
suspect is black.*® The disproportionate erroneous identification 
of dlacks is due in part to white witnesses’ presumption of black 
criminality. Sheri Lynn Johnson described the phenoraenon of 
racial “expectancy”: “[W ‘jhite witnesses expect io see olack 
criminals. This expectation is so strong that whites inay ovserve 
an interracial scene in which a white person is the aggressor, yet 


33. See Bonnie I. Robin-Vergeer, Note, The Problem of the Drug-“xposed Newborn: 
A Return to Principled Intervention, 42 STAN. L. REV. 745, 752-54 (1990). 

34. Id. at 753. 

35. See id. at 754 & n.36; see also IraJ. Chasnoff et al., The Prevalence of fMlictt-Drug 
or Alcohol Use During Pregnancy and Discrepancies in Mandatory Reporting in Pinellas 
County, Florida, 322 NEw ENG. J. MED. 1202, 1206 (1990). 

36. See Chasnoff et al., supra note 35, at 1204. 

37. See Sheri Lynn Johnson, Cross-Racial Identification Srrors in Criminal Cases, 59 
CorrmELL L. Rev. 934, 936 (1984). See generally PATRICK M. WALL, EYE-WITNESS 
TNENTIFICATION iN CRIMINAL CASES (1965) (discussing sources Gf witness 
raisidentification). 

38. See Johnson, supra noie 37, at 949. Professor Johnson argues that ins three 
traditional protections against erroneous identification—suppressioa hearings, cross-exarni- 
nation, and closing argument—do not adequately address the particular sinreliability o 
cross-racial identification. See id. at 951-57. Wrongful conviciion of black defendants also 
results from pe racial bias. See Sheri Lynn Johnson, Black Jinocece and the t/hite 
Jury, 83 Micu. L. Rev. 1611, 1616-51 (1985) (discussing social science research deraon- 
Strating a = ena tendency eee white jurors to convict black defendanis in cases in 
which white defendants would nave been acquitted). On racial bias in crimimal | 
BELL, supra note 13, at 350-356; Race and the Criminal Process, sugra noie 15, at 3 
1603. 
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39. Johnson, supra note 37, at 950-51, (citing GORDON W. ALLPORT & x LEO PosT- 
MAN, THE PSYCHOLOGY OF RUMOR 75 (1965)); cf. Johnson, supra note 38, at 1626 (dis- 
cussing mock jury studies finding that “the race of the defendant significantly and directly 
affects the determination of guilt’’). Conversely, whites may also “‘expect’’ white innocence. 
Patricia Williams argues: 

Thougn [it] is hard to prove in any scientific way, ... many whites do not expect 

whites (as compared ta eins io rape, rob, or kili them (when in fact 34 percent 

of violent crimes ars committed by friends, acquaintances, or relatives of the vic- 
ims, accerding to 1987 ee of Justice Statistics.) 

WILLIAMS, supra note 13, at 75. 

40. See William 3. Chambliss, The State, the Law, and the Befinition of Behavior as 
Criminal or Deiinguent, in HANDBOOK OF CRIMINOLOGY 7 (Danie! Glaser ed., 1974) 
‘“(Tihe siarting point for the systematic study of crime is nof to ask why some people 


become criminal while others do not, but to ask first why is it that some acts get defined as 
criminal while others do aot.” fd Professor Chambliss gives several examples of how 
i pamang ls: and economic forces shaped the definition of crime in England to protect 


2 governing class: 


ws that the law of theft arose to protect the interests and property 
against the interests and property of workers; Oa ney laws 
nsions in precapitalist engta among feudal lan 
and the = etanteen t capitalist class in the cities; ‘‘machine smashin WAL 
i a rational response of workers oe to defy the trend toward borin 
oncus industrial production, but the state came down on the side of ihe 
class and criminalized such acts; rights of rurai village dwel 3 
ne Gf galhiee wood were retracted and such activities became acts 
able by death as a result of the state’s intervention on the si 
gentry in Opposition to the customs, values, and interests of ine ta 
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population. 


i, Chambliss, Toward a@ Redical Criminology, in THE POLITics aF Law 230, 333 
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After , racial subjugation WOS ace onrplish was 
sae aM tr 

less ae hii iy definition of crimes. The Thirteenth 

Amendmen’ of slavery included an exception for 


citizens sonmiatetl of a crime.** White lawmakers soon realized 
that they couid return their former c ae to the condition of 
slaves by imprisoning the em for a crime. Thus, prison officiais in 
Louisiana “wondere am ud whether fie real reason for sending 

blacks to pista “pon the most trivial char ges’ was not ‘the om. 

mean motive of depriving - em of the righils! of citizenship.’ 43 
During Reconstruction, Southern legislatures sought to main- 
tain their control of freed slaves by passing criminal iaws 


4). BELL, supra note 13, at 338; J. THORSTEN SELLIN, SLAVERY AND THE PENAL 
SYSTEM 136 (1976); A. Leon Higginbotham & Anne F. Jacobs, The “Law Only as an 
Enemy’: The Legitimization of Racial Powerlessness Through the Colonial and Antebellum 
Criminal Laws of Virginia, 70 N.C. L. REv. 969 (1992). See generally A. LEON HIGGIN- 
BOTHAM, JR., IN THE MATTER OF COLOR (1978) (discussing slave codes in Virginia, Mas- 
sachusetts, New York, South Carolina, Georgia, and Pennsylvania). One punishment 
applicable to free blacks that was inconceivable for whites was enslavement. Higginbotham 
é& Jacobs, supra, at 978. Slaves and free blacks charged with crimes were also denied the 
procedural protections to which whites were entitled. fd. at 984-1016. In addition, staves 
were subjected to the brutal, extrajudicial punishment meted out by their masters. /d. at 
1062-67. 

42. Higginbotham & Jacobs, supra note 41, at 977 (footnote omitted). 

43. See id. at 1016-21. On the criminal prohibition of black literacy during slavery, 
see generally JANET D. CorRNELIus, “WHeEr 1 Can ReaD My TITLE CLEAR”: LITERACY’, 
SLAVERY, AND RELIGION IN THE ANTEBELLUM SOUTH (1991); HIGGINBOTHAM, supra 
note 41, at 198. 

44. The Thirteenth Amendment provides: “Meither slavery nor involuntary servi- 
tude, except as a punishment for crime whereof the party shall have been duly convicted, 
shail exist within the Untied States, or any place subject to their jurisdiction.” U.S. Const. 
amend. AIL, § | {emphasis added). Margaret Walker Alexander made this point during a 
recent keynote speech. Margaret W. Alexander, Discovering Qur Connections: Race and 
Gender in Theory and Practice of the Law, Address at the American University Journal of 
Gender and ihe Law Symposium (Sept. 12, 1992). 

45. NicoLs H. Rarrer, PARTIA 
TROL 134 (2d ed. 1990) (quoting Mark Tf. Carleton, Pais 3 and Punishment, 15 (19713 
{quoting ANNUAL REPORT OF THE BOARD OF va OL Of THE LOUISIANA STATE PENi- 
TENTIARY: NOVEMBER 17, 1858, at 32 cen 
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The “War on Drugs” serves a similar purpose today. The 
government’s selection of petty drug offenses as the target for a 
massive law enforcement effort facilitates the incarceration of 
jarge numbers of inner-city biacks.°° The national drug policy 
has caused a tremendous increase in the number of arrests to 
approximately 1.2 million a year, primarily for mere posses- 
sion.?' Although blacks account for only twelve percent of the 
nation’s drug users, between eighty and ninety percent of those 
arrested for drug offenses are young black males.** Drug felony 


46. See id. at 34. 

47. See id. at 134 (citing Christopher R. Adamson, Punishment After Slavery: South- 
ern State Penal Systems, 1865-1890, Soc. PROBS., June 1983, at 562. 

48. See id. 

49. See id. 

50. See MAUER, supra note 4, at 3; Dwight L. Greene, Drug Decriminalization: A 
Chorus in Need of Masterrap’s Voice, 18 HOFSTRA L. REV. 457, 480-81 n.55 (1990); Powell 
& Hershenov, supra note 30, at 599-614; Ron Harris, Blacks Feel Brunt of Drug War, L.A. 
TIMES, Apr. 22, 1990, at Al; cf. Chambliss, supra note 40, at 18-20 (analyzing federal drug 
policy as an effort to protect the interests of economic elites and arguing that the Compre- 
hensive Drug Abuse, Prevention and Control Act of 1970, 21 U.S.C. § 881(a) (1982 & 
Supp. 1987), was “an important piece of ammunition in the arsenal of the drug industry to 
reduce competition from unorganized entrepreneurs’’). 

The federal drug war prograin since the Nixon Administration has consistently allo- 
cated 70% of its resources to jaw enforcement, leaving only 30% io treatment and educa- 
tion. Bernard Weinraub, President Offers Strategy for U.S. on Drug Control, N.Y. TIMES, 
Sept. 6, 1989, at Al; see, THE WHITE HOUSE, NATIONAL DRUG CONTROL STRATEGY, 
i¢0 (1990) (describing the Bush Adrninistration’s “‘war on drugs” budget). The current 
strategy emphasizes streci-level law enforcement directed at inner-city crack dealing. 
Letwin, supra note 30, at 796. 

51. See Powell & Hershenoy, supra note 30, at 568. During its first year of operation, 
for example, the New York Police Department's Tactical Narcotics Teams, based primarily 
in biack and Latine poor and working class neighborhoods, made over 35,00 arrests, con- 
ivibuting significantly to the $0,CG0 city-wide felony drug arrests in 1988. Letwin, supra 
note 30, at 803 & n.5é. 

52. See Powell & Hershensyv, supra note 30, at 610; Randolph N. Stone, African 
Males Threatened by Drug “War,” CHI, DEFENDER, Oct. 7, 1989, at 22. For example, 
over 90% of the Manhattan North Tactical Narcotics Teams’ arrests between November 
1982 and February 1989 were of blacks and Latinos. Letwin, supra note 30, at 622 n.147. 
in Baltimore, Maryland, dig arrests comprise one-fourth of all arrests and blacks are five 
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nses. MAUER, supra note 4, at 4- 
3. Arrests of biack juveniles for drug sales rose from 86 in 1981 to 1,304in i991. 7d. at 6. 
Black youth account for 91% of all juvenile drug arrests; they are 100 times more likely 
than white youth to be charged with the sale of drugs. /@. at 5. The war on drugs in 
Baltimore nas resulted in the placement of over half of the city’s black males under correc- 
tional supervision. /d. at 1. 

53. In New York State, for example, drug felony filings increased by 288% between 
1985 and 1989; the rate of felony drug convictions increased by 21.6% in the first quarter 
of 1989; and the number of prison inmates serving sentences for drug-related convictions 
increased by over 300% between 1986 and 1990. Letwin, supra note 30, at 804 nn.59-61. 
The number of Americans in prison has doubled since 1980. See Fox Butterfield, US. 
&xpands Irs Lead tn the Rate of Imprisonment, N.Y. Times, Feb. 1i, 1992, at Al6. 

One of the reasons that the government’s broad dragnet has resulted in so many con-: 
victions is that many defendants are forced to plead guilty: “‘{T]he criminal justice process 
systematically coerces defendants to plead guilty by threatening to impose the extremely 
heavy sentence authorized for felony drug offenses if defendants who maintain their inno- 
cence are later convicted. Under intense pressure, the vast majority of drug defendants— 
guilty and innocent---capitulate.”” Letwin, supra note 30, at 825 (footnotes omitted). 

54. The Federal Sentencing Guidelines, which took effect on November 1, 1987, 
impose stiffer, mandatory sentences and eliminate opportunities for parole. See Mistretta 
y. United States, 488 U.S. 361 (1989) (upholding the constitutionality of the Federal Sen- 
tencing Guidelines). State drug laws are equally onerous. Under the New York Penal 
Law, for example, drug offenses classified as ‘‘A-1” felonies carry the potential of life 
imprisonment even for first-time offenders; the most common drug charges, classified as 
“8B” felonies, carry a maximum sentence of 25 years in prison for first-time offenders. N.Y. 

PENAL Law §§ 220.39, .43 (McKinney 1989); see Letwin, supra note 30, at 804 n.57. 

55. See Butterfield, supra note 53, at A416. Although young black males comprise 
only 4% of the nation’s population, they make up 50% of the prison population. Powell & 
tiersnenoy, supra note 30, at 610. it is estimated that blacks and Latinos will constitute 
30% of the prison population by the year 2000. NEISON A. ROCKEFELLER INST. OF 
Gov't, STATE Univ. OF N.Y., NEW YORK STATE PROJECT 2000, REPORT ON CORREC- 
TIONS AND CRIMINAL JUSTICE I (1986). A black man is five times more likely to be 
incarcerated in the United States than in South Africa. Butterfield, supra note 53, at Al6. 

36. Since 1987, at least 157 so-called ‘‘fetal abuse’’ cases have been brought in 24 
ates and the District of Columbia. Lynpi M. PALTROW, CRIMINAL PROSECUTIONS 
AGAINST PREGNANT WOMEN 1 (1992); see also famar Lewin, Drug Use in Pregnancy: 
flew issue for the Courts, N.Y. TIMES, Feb. 5, 1990, at Al4 (reporting thai “[pJrosecutors 
nationwide are putting ... drug laws to new use to deal with the rapidly growing number of 
jdrug-exposed} babies’ ». See generally Dorothy ©. Roberts, Punishing Drug Addicts Who 
Have Babies: Wornen of Color, Equality, aad the Righi of Privacy, 104 Harv. L. Rev. 1419 
des te rguing that the prosecutions vidlate dlack wornen’s rights to equal protection and 
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because of race. The prosecution of poor black wornen degrades 


MAES 
women Whom society views as andeserv: ng to be mothers and 
a " 


discou urages tl hem from having children. The sare proliferation 
or prosecutio ns against affluent, white women who abuse alcohol 
or prescription medication would be unthi oe Society 18 
much more willing to condone the punishmer at of poCor 
of color who fai! to meet the middle-ciass ideai inci rhead. 
Tous, the very conception of using drugs during pregnancy as a 
crime is rooted in race. 

Race not only helps to determine which conduct is consid- 
ered criminal, it also helps to determine which crimes to punish 


the most severely. For example, the state cate; eriaien more seri- 
ously the particular drug offenses thai are more likely ¢ to see COM 
mitted by blacks. Both state and pene eniencing guidelines 
impose harshe penaities for possess ee erack—-which is usec! 
predominantly by blacks—than for ants Gt of cocaire— 


57. See supra notes 33-36 and accompanying text. 
58. See generally Dwight L. Greene, Abusive Prosecuiors: Gende 
‘ction and the i Prosecution of Drug-Addicied Mothers, 39 BUFF. L. t 

cussing how prosecutors’ decisions to indict primarily poar ble 
during pregnancy are influenced by sexism, racism, and classisr, 
siraints on prosecutorial discretion); Race and the Crimfnal Process, s 
(discussing racial discrimination in prosecutors’ charging decisions). 
39. See INSTITUTE OF MEDICINE, PREVENTING LOW BIRTHWEI 
. Berkowitz et al., Bffects of Cigarette Smoking, Alcohal, Coffee and Tea ni elon 
on Preaem Delivery, 7 EARLY Hum. Dev. 239 (1982): Carel A. Simon, Comment, Paren- 
tal Liability for Prenatal fajury, 14 CoLum. 5.L. & Soc. Props. 47, 73-75 (1978). 

60. Roberts, supra note 56, at 1434-35. 
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Black violence against white victims is deemed to 

{ serious offense committed in our society. This judgment is 
avidenced by the striking racial disparity in the imposition of the 
death lot a When Warren McCleske} y challenged ! nis dea 
g urdering a white police officer, he presente 
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Zi See State v. Russell, 477 N.W.2d 886, 887 n.1 (Minn. 1991) (providing statistics 

ing that 96.0% of persons charged with crack possession are black, while 79.6% of 
persons charged with possession of cocaine powder are white). 

2. Pub. L. No. 99-570, § 1002, 100 Stat. 3207, 3207 (1986) (amending 2! U.S.C. 


63. Se eg United oe v. isenrncn! aaah .2d 975, 977 (8th Cir. 1990). 
64, See United Sia v. Willis, 967 F.2d 1220, 1226 (8th Cir. 1992) (Heaney, f., 
concurring 


05. See id.; Russel], 477 M.W.2d at 890. 

05. See, eg., Willis, 967 F.2d at 1225-26 (rejecting defendant’s argument that the 
mnore Severe sentence he received for possession with intent to distribute crack, as opposed 
to cocame pos wder, nolan | his Ss right to equal protection); United Bees v. Thomas, 900 


rational Lhe ere toa saree state icant United States v. Cyrus, 890 F.2 
124 48-49 (D.C. Cir. 1989) (holding that the Sentencing Guidelines of the Anti-Drug 
eee Act do not violate the Eighth Amendment, the Due Process Clause, or the Equal 


be federal courts, the Minnesota Supreme Court neld that a state stat- 
possession more severely than possession of powder cocaine viciaied 
; Clause of the Minnesota Constitution. See State v. Russell, 477 
The Minnesota statute made possession of three or racre grams 
Ter:se, Dut possession of less than ten grams of cc 
See id. at 387 (citing Minrl. STAT. ANN. $$ } 
ia Minnesota, the predominantly black posses: ‘ 
» long term of imprisonment with presumptive execution af 
white possessors of three grams of powder cocaine face a lesse 


sith presumptive probation and stay of sentence.” Russell, 477 
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parities reflect a devaluation of the lives of blacks and constitute 
a failure to provide black victims the equal protection of the 
law. But bs ae th penalty’ s racial bias also results from white 


; cular horror at black violence against whites. 
Black crime is ae as _ defiance of white authority. As 


= 
= 
. 
° 
- 
rc) 
ion 
e) 
oy 
WA 
Ra 
i 
< 
oO 
“oO 
az 
Zz 
a) 
Leagry 
O° 
a) 
=e 
=) 
GQ 
6°) 
1 © 
mt 
2. 
Nn 
eee 
<2) 
long 
a 
oy) 
ct 
& 
x ot 
~ 
Be 
ae 
oy) 
iad 


a 
whs rapes 0 © robs a “white person has inflicted more harm er 
Diack Or white criminals who prey on victims of their own race. 
[t is as if an assault by a black is an act of desecration that 
threatens ihe entire white race.””* 

The ideology of crime in America is thus determined by 
race, Blacks are defined as criminals and crime is defined as 


what black peopl . 7 a ification and consiructi 
it black people do. The racial identificati dco Hon 


68. WicCleskey v. Kemp, 481 U.S. 279, 286-87 (1987). 

69. dd. 

70. id. at 287. 

71. fd. at 319. 

72. See Stephen L. Carter, When Victims Happen to Be Black, 97 YALE L.J. 420 
(1988). 

73. See Randall L. Kennedy, McCleskey v. Kemp: Race, Capital Punishment, and 
the Supreme Ceurt, 101 Harv. L. Rev. 1388, 1421-22 (1988). 

74. ANDREW HACKER, TWO NATIONS 198 (1992); see also Higginbotham & Jacobs, 
supra note 41, at 1037 (noting: “In the slavery system no crime was more serious than vee 
murder of a raaster by a slave or servant. Such a murder was known as petit treason.’”’) 
Slaves convicted of petit treason were subjected to a gruesome, public execution: 


if mate, the defendant was to be hung, quartered, and beheaded; if female 
dant could be Surned at the stake. ... in an effort to deter oti 
uitting this offense, the heads and quarters of executed slaves were displayed 


ently either at specified crossroads or Ga buildings or other public places. 

such public place was the chimney of the Alexandria courthouse where ine 

eads of four slaves, convicted of poisoning their overseers, were mounted in 

1767. A. more symbolic demonstration of the judicial system’s rcle in perpetuat 
ing the sdieacadand of Virginia’s slaves is hard to imagine. 

dd. at 1037-38. 
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A, Sugenic Sterilization Lenvs 
American history crovides 1s wit! 
with which to judge the peien tial 
to crime. During the first half 


ane genics movement embrac od ihe the ery ph ah ee and 
ther personality traits were genetically determined and there- 
nee inherited.’”? This hereditarian belief, coupled with the 
reform approacn of the vrogressive era, fueled a campaign to 
remedy America’s social Soles by stemming bdiologica! 
degeneracy. Eugenicists advocated compulsory sterilization to 
prevent reproduction by people likely to produce allegedly defec- 
tive offspring.”° Eugenic sterilization was thought to improve 
society by eliminating its “socially inadequate’’ members. Jacob 
Landman, a professor at City College in New York, explained 
the eugenic rationale in the introduction to Human Sterilization: 
Society has been ovroughi to a greater realization than ever of 
the evils that attend the presence of the growing number of the 
socially undesirable people in our population. The mentally 
diseased, the feeble-iminded, the idiots, the morons, and the 
criminals are regarded as the Nemeses of our civilization and 
the prohibition of their propagation is considered the salvation 
of society and the race.’” 
Many states around the turn of the century enacted invol- 
untary sterilization laws directed at those deemed burdens on 
society, including the mentally retarded, mentaily ill, epileptics, 


75. See Robert L. Burgdorf, jr. & Marcia P. Burgdorf, The Wicked Witch Is Almost 
Dead: Buck v. Bell and the Sterilizatien of ; mpanalenoped Persons, 50 TEMP. L.Q. 995, 997- 
38 (1977); Robert J. Cynker, Buck v. Bell: “Felt Necessities” v. Fundamental Values?, 31 
cium. L. Rev. 1418, 1420-25 (1981). See generally STEPHEN TROMBLEY, THE RIGHT 
TO REPRODUCE (1988) (describing the history of eugenics and coercive sterilization in 
America and Europe). 

76. See Cynkar, supra note 75, at 1428-30. 

77. JH. LANDMAN, HUMAN STERILIZATION ai vil (1932). Professor Landman esti- 
tated that there were millions of ‘ sacogenie” wes int the Gnited States and sa ieroieet 
that staie sterilization statutes nad succee in 5 


Q 
46-49, 


sy YH Wy 


ees 


avenport dist ting gil a 
un nie environment and crime that was genetically produced, She 
contended tnat, despite society’s efforts to repress 
would still remain those committed by habitual criminals— 
pie a who are bred as race horses are bred, oy t 

ssortive mating. Such are outside the pale of beneficent envi- 
ronment. ae can no more hel pe ommitting crime t 
; 


th 


78. See generally Elyce Ferster, Eliminating the Unjit—tls Secrilfarton the Answer?, 
27 Ouro St. LJ. 591, 591-96 (1966) (discussing eugenic sterilization statutes). As late as 
1966, 26 states still had eugenic sterilization laws. 7 at 596; see Elizabeth 8. Scott, Sterili- 
zation of Mentally Retarded Persons: Reproductive Rights and Family Privacy, 1986 DUKE 
L.J. 806, 809 n.11. 

79. George P. Smith fI, Limitations on Reproductive Autonomy jor the Mentally 

Handicapped, 4 J. CONTEMP. HEALTH L. & Pov’y 71, 77 n.35 (1988). 

80. See Oliver Wendell Holmes, /deals and Doubts, 10 ILL. L. REv. 1, 3 (1915) Gtat- 
ing: “I believe that the wholesale social regeneration. . . cannct be affected appreciably by 
tinkering with the institution of property, but only by taking in hand tife and trying to build 
a race.”’); Yosal Rogat, Mr. Justice Holmes: A Dissenting Opinion, 15 STAN. L. REV. 254, 
282 (1963) (referring to Buck v. Bell, 274 U.S. 200 (1927), as “‘a judicial manifestation of 
!Golmes’s} intense eugenicist views’’). 

1. 274 0.5. 200 (1927). 
2.. Ja. at 207. 

83. See Nicole H. Rafter, FEROS HOR. tw WruTe Teas: THE EUGeENic FAMILY 
STUDIES 11 (Nicole H. Rafter ed., 1988) fhereinafter WHire TRasHj. See generally Nico- 
LAS F. Haun, THE DEFECTIVE A ited ie CY MOVEMENT (1978) (describing the origins 
of New York’s defective delinquent law of 1921 that authorized the indefinite commitment 
of “menial defectives” over 16 years of age cha abe G with or convicted of a crime). In their 
1919 study of “‘feeble-minded” families in Minnesota, A.C. Rogers and Maud A. Merrill 
described the genetic defect that caused the fatnities erimmina) conduct: 

[Flrom the high grade feeble-minded, the morons, ave 


recrutied the ne’er-do- 
wells, who lacking the initiative and stick-io-it-iveness of energy and ambition 
ie 


from failure to failure, spending a whiter in the ae house, moving 
¥% to hovel and succeeding only in the sili pase of ii-nurtured, il-k peeee 
guiter brats to carry on the family traditions of dirt, disease and degeneracy. 
AC. ROGERS & MAUDE A. MERRILL, [DWELLERS IN THE VALE OF SIDDEM (19195), 
reprinted in WHITE TRASH, supra, at 341, 346-47. 
84. Gertrude C. Davenport, Hereditary Crime, 13 Aim. 3. Sac. 402 (1907), reprinted 
in WHITE TRASH, supra note 83, at 66, 43. 
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state mental imstitution’s expert, 7m ‘Gee 


Laughlin, implies this un nder! jying motiva 
belong to the shiftless, ignorant, and wor 
social whites cf the South.’’®° 


During the late nineteenth and early twentieth centuries 
eugenicists conducted family studies charting the p ie 6 
“degenerate” clans among the rural poor in order to establish 
inferior heredity as the source of their alccholism, povert; 
inality, anes a feeble-mindedness.°° The family studies 
bore titles such as “Hereditary Pauperism as Illustra ae in the 
Juke’ Family” and “The Hill Folk: Report on a Rura ¢ 
munity of Hereditary Defectives.”°? Although the studies 


we 
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85. As late as 1968, seven states subjected habitual criminals to sterilization. Jefires 
¥F. Ghent, Annotation, Validity of Statutes Authorizing Asexualization or Sterilization of 
Criminals or Mental Defectives, 53 A.L.R.3p 960, 964 (1973). These scnemes received 
varying treatment in the courts. See, eg., Skinner vy. Oklahoma, 315 U.S. 535, 541-43 
(1942) (striking a3 unconstitutional a state statute that provided for the sterilization of 
habitual criminals); Davis v. Walton, 276 P. 921, 925 (Utah 1929) (upholding the constitu- 
tionality of, but reversing on other grounds, an crder for the castration of 3 state prison 
inmate convicted of robbery); State v. Feilen, 126 P. 75, 78 (Wash. 1912) (upholding statute 
that allowed performance of a vasectomy on a defendant convicted of statutory rape of a 
female child less than 10 years old). 

85. See ROSALIND P. PETCHESKY, CBO RON AND WOMAN'S CHOICE 88 (1984) 
‘arguing that the aim of ah eaten laws “was not only to reduce numbers or root cut 

ye g 


Gould, Carrie Buck's BDaugater, 2 CONST. COMMENTARY 33} 
Three Generations, No imbeciles: New Light on Buc's vy. Bell, 60 
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i a scientific process, their ultimate effect was to 
s with genetic worth.” 


terilization laws brutally imposed society’s norms 
Such ee control of reproduction in 
e rlenes masked racist and class-based judgments 
wh 23 -OC : it was gro 1 
premise that peopics who depart from social norms 


deserve %0 sterilization iar 
criminal or tnerapeutic—were often based on punilivs motiva- 
tions disguised as a eugenic rationale. Explanations of eugenic 
theory reveal this und jerlying g political standard for procreation. 
One cugenicist, | for somos justified his extreme approach of 
putting the socia aig inadequate to death as “ ‘the surest, the sim- 
plesi, the kindest, and most humane means for preventing repro- 
duction among those whom we deem unworthy of this high 
privilege ...7°™ 


in addition to punishing the socially unworthy, eugenic ide- 
ology depoliticized social conflict by providing a biological 
explanation for poverty and crime. The eugenicists defended the 
supremacy of the elite by rooting social status in nature rather 
than power. They pretended that the condition of the oppressed 
was caused by their own incurable, inherited deficiencies, and 
was unrelated to political, economic, or social realities.°° 
Sugenic laws that institutionalized and sterilized the “unfit” 
implemented an extremely effective means, legitimated by sci- 
ence, to control threats to the social order. 


93. Id. at 12. 


94. The largest experiment in racist government eugenics was the Nazi sterilization 
program of the 1930s and 1940s. The Nazi sterilization law of 1933, which legalized the 
compulsory sterilization of a wide range of socially unfit, allowed the wholesale sterilization 
of Jews and other non-Aryan people and prepared the way for the Holocaust. See BENNO 
MULLER-HILL, MURDEROUS SCIENCE 28-38 (1988); ROBERT PROCTOR, RACIAL 
HYGIENE: MEDICINE UNDER THE NAZIS (1988); TROMBLEY, supra note 75, at 47, 144-58. 
On the link between Mazi and American eugenic ideology and sterilization laws, see id. at 
110-21. 

95. MARBLE H. HALLER, EUGENICS 42 (1963) (emphasis added) (quoting eugenicist 
W. Duncan McKim). 

96. See Janet Katz & Charles F. Abel, The Medicalization of Repression: £ugeinics 
and Crime, 8 CONTEMP. CRISES 227, 228 (1984); WHITE TRASH, supra note 83, at 6 (not- 
ing that the eugenic family studies assumed that the distribution of social power could be 
explained in hereditarian terms}. Conversely: ‘“‘[u]pper class standing, also biologically 
determined, was 2 priori evidence that feeblemindedness was not present.”” Katz & Abdel, 
supra, at 233. 
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97. Daniel Goleman, New Storm Brews on Whether Crime Gas Roots in Genes, N.Y. 
TIMES, Sept. 15, 1992, at Cl; see Lynne Duke, Controversy Flares over Crime, Heredity, 
Wasu. Post, Aug. 19, 1992, at A4 (discussing controversy over the government’s bdiologi- 
cal research on crime); Bob Sipchen, The U.S. Waats to Use Its Public Health Know-How to 
Treat the Plague of Violence, L.A. Times, Apr. 24, 1992, at El (same); Jamie Talan, 
Genetic Link to Violence Assailed, NEWSDAY, Sept. 28, 1992, ai 6 (same). The project is 
planned to last five years, with a budget of 3400 million. Fox Butiecseld, Dispute Threatens 
U.S. Plan on Violence, N.Y. Times, Oct. 23, 1992, at Al2. 

98. See Duke, supra note 97, at A4; Goleman, supra note 97, at Cl. Charges of 
racisin led the National Institute of Health to suspend funding for an academic conference 
on heredity and criminal behavior, entitled “Genetic Factors in Crime: Findings, Uses and 
implications,” which was scneduled for October 9, 1992, at the University of Maryland. 
Duke, supra note § ~ at A4; Philip J. Hilts, YS. Pursa Halt to Talks Tytng Genes to Crime, 
MY. Times, Sept. 5, 1992, at Al. The conference brochure stated: 

S 


Researcher an already begun to study ihe genetic regulation of violent and 
impulsive behavior and to search for genetic markers associated with criminal 
conduct. ... Genetic research holds out the prospect of identifying individuals 
who may be o ae to certain kinds of criminal conduci, of isolating envi- 
ronmental features which trigger those fone Sali and of ireating some ore- 
dispositions with drugs and unintrusive therapies 
eagin, The “Violence fnitiative’”—-1 Racist Siomedical Program jer 
c Summer 1992, 2t 7. 
100. isiter trom Peter R. Breggin & Ginge 
ive”) (fuly 1, 1992) (on file with Tulare Lay Rese 
itor, US. Sasn’t Given Op Linking Genes to Crime, I 
porting that “millions of dollars of Federal funds are t 


research and planning, including studies of 


1966 TULANE LAW REVIEW [Vol. 67 


r) 
soer—) 
He 


crime. Two examples are the coercive use of the contraceptive 
Norplant to punish female offenders and the presecution of 


women who use drugs during pregnancy. Norplant’? was 


161. Dr. Goodwin's remarks leave little doubt as to the program’s eugenic rationale 
and racial target: 

“if you look, for example, at male monkeys, especially in the wild, rougaly half of 

them survive to adulthood. The other half die by vioience. That is the natural 

way of it for males, to knock each other off and, in fact, there are some interesting 
evclutionary implications of that because the same hyperaggressive monkeys who 

kill each other are also hypersexual, so they copulate mere and therefore they 

reproduce more to offset the fact that half of them are dying. 

“tow, one could say that if some of the loss of social structure in this soci- 

ety, and particularly within the high impact inner-city areas, has removed some of 

the civilizing evolutionary things that we have built up and that maybe it isn’t just 

the careless use of the word when people call certain areas of certain cities jungles, 

that we may have gone back to what might be more natural, without all of the 

social controls that we have imposed upon ourselves as 2 civilization over 

thousands of years of our own evolution.” 
Philip J. Hilts, Federal Official Apologizes for Remarks on Inner Cities, N.Y. TIMES, Feb. 
22, 1992, at A6 (quoting Dr. Goodwin). Dr. Goodwin's remarks become especially chilling 
when one realizes that he was the Bush Administration’s top mental health official in 
charge of administering a multi-million dollar government research project. Goodwin 
resigned from his position at the time of his remarks as head of the Alcohol, Drug Abuse, 
zt Meniai Heaith Administration, only to be appointed director of the National Institute 

Mental Health, the entity overseeing the violence project. See Boyce Rensberger, Sci- 
ence and Sensitivity; Primates, Politics and the Sudden Debate over the Origins of Human 
YVialence, WASH. Post, Mar. 1, 1992, at C3. 

102. Breggin, supra note 99, at 5; see Peter R. Breggin, Letter to the Editor, Tre Real 
Crime is Neglecting {nner-City Youths, WASH. Post, Aug. 31, 1992, at A18 (criticizing the 
government’s violence initiative as racist and eugenic). A similar violence project propos- 
ing psychosurgery as 2 solution to violence was attempted agains es in the 1970s in 

sponse tot ne urban uprisings of the 1960s. See generally SAMUEL CHAVXIN, THE MIND 
STEALERS (1978); Peter R. Breggin, Psychosurgery jor Political Purposes, 13 Dug. L. REY. 
24) (1975): VE. Mark et al., Role of Brain Disease in Riots gad Urban Violence, 201 
JAMA 7 oe (19673. For a critique of contemporary biological perspectives on crirne, see 
Katz & Abel, supre note 96, at 237-40. 

103, eas a contraceptive device approved by the Food and Drug Administra- 
tion in December 1990, consists of six match-stick sized rubber capsules that are inserted 
under the skin of a woman’s forearm during a minor surgical ee Willams Booth, 
Updating a Revolution; 5-Year Birth Control Implant Offers Reliability, but with Side 
Effects, Was. Post, Jan. 7, 1991, at A3; see Julie Mertus & Simon Relher, Norplant Meers 
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Norplant for thre: as a condition of probation.! In this 
case, Judge How ard Broadman first express ee his concern that 
vis. Jot nee n was on welfare and might become oregnant.!?? 
Judge Broadman gave Ms. Johnson a nee a possible seven 
years in prison or only one year in prison with the condition that 
she be implanted with Norplant on her release. Mis. Johnson 


ihe New Evgenicists: The Impermissibility of Coerced Contraception, 11 317. Louis U. Pus. 
L. Rev. 359, 359 (1992). See generally R. HATCHER, CONTRACEPTIVE TECHNOLOGY 
1996-1992, at 301-14 (1990) (providing a medical description of Norplant). Norplant pro- 
vides effective protection against pregnancy for up to five years by slowly releasing a syn- 
thetic hormone. Because both insertion and removal must be performed by a trained 
clinical practitioner, a woman has little control over the device once it is implanted. Mertus 
& Helier, supre, at 360. Norplant ts contra-indicated for women with certain medical con- 
ditions, including liver disease, heart disease, and high blood pressure, and may cause a 
number of unpleasant side effects. /d. at 360-61; Booth, supra, at At7. 

104. Mertus & Heller, supra note 103, at 362-64. See. e.g., H.R. 2255, 74th Leg., 2d 
Leg. Sess., Kansas (1991) (unenacted bili mandating Norplant implantation as a condition 
of probation for women convicted of certain narcotics offenses); S. 82, 119th Reg. Sess., 
Ohio (1991) (bill mandating Norplant implantation for women convicted more than once 
of child neglect, including drug use during pregnancy). In addition to its punitive proposal, 
the Kansas legislature considered a bill that wouid use financial incentives to encourage 

-women on welfare to use Norplant. Mertus & Heller, supra note 103, at 362; Tamar 
Lewin, 4 Pian to Pay Welfare Mothers for Birth Control, N.¥. TIMES, Feb. 9, 1991, at All. 
See H.R. sala 74ih a Ist Sess., Kansas (1991). 

105. 5.682, 119th Leg. Reg. Sess., Ohic (1991). 

166. 

107. fd.; sez, Mertus & Heller, supra note 103, at 363. A prior Ohio dill sought to 
imapose sterilizatior n for women convicted more than once of prenatal! child neglect. See $. 
324, § 2919.221(B), 118th Leg, Reg. Sess., Ohio (1989-90). 


108. See Judgment Proceedings, Beagle vy. Johnson, No. 29390 (Cal. App. Dep't 
r. Ct. 1993) Cisting 12 items and conditions of probation for the defendant) (on file 
\ AN 
with the Tulane Law Review); William Booth, Judge Orders Birth Control Implant ia 


Defendant, Was. Posy, Jan. 5, 1991, at Al; Michael Lev, /udge fs Sirin on Forced Con- 
traception, but Welcomes an Appeal, N.¥. Times, Jan. !1, 1991, at Al?; see also Tamar 
Ecwile ha aise Birth Control Device Renews Debate over Forced Contraception, N.Y. 
10, 1991, at A20 (reviewing the debate on the forced use of Morplant). 


Michelle Gberman, The Coatrol of Pregnancy and the Criminelization of 
BERKELEY WomeEN’S L.J. 1, 6 & 1.23 (1992). 
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110. See Mertus & Heller, supra note 103, at 365-66. Ultimately, the appellate court 
dismissed Johnson’s apiseal of the Norplant order as moot after Johnson violated the terms 
of her probation by testing positive for drugs. Birth Curb Order is Declared Moot, PY. 
TIMES, Apr. 15, 1992, at A23. On Marcn 13, 1992, in the California Superior Court for ihe 
County of Tulare, a different judge sentenced Ms. Johnson to five years in state orison 
following a probation violation. See Johnson, No. 29390, slip op. at 1. 

ili. Orders making contraception a condition of prosation have been overiurned ina 
numober of recent cases. See, 2.2., Smith v. Superior Court, 725 P.2d 1101, i104 (Avriz. 
1985) (en cnak (striking sterilization in exchange for reduced sentence for child abuse); 
People v. Pointer, 199 Cal. Rotr. 357, 366 (Ct. App. 1984) (reversing portion of judgment 
prohibiting conception as a condition of probation imposed on woman convicted of child 
endangerment for placing her children on a sirict microsiotic diet); Thomas v. State, 519 
So. 2d 1113, 1114 (Fla. Dist. Ci. App. 1988) (striking probation condition forbiddi 
defendant convicted cf stealing from becoming pregnant out of wedlock). 

112. Seg TROMBLEY, supra note 75, at 176 (stating that all of the cases during the 
1960s in which judges ordered contraception as a condition of probation involved biacks or 
Latinos). 
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These bemuadtictive her ee are not sirictly eugenic 
because they are not technically based on the belief that crime is 
inherited; that is, their goal is not to prevent the passing down of 
crime-marked genes. They are based, however, on the same 
premise underlying the eugenic sterilization laws—that certain 
groups in our society do not deserve to procreate. The imposi- 
tion of penalties related to reproduction also orepares our soci- 
ety to accept a more purely eugenic program. if the public 
grows accustomed to black women bdeing forcibly implanted 
with Norplant or jailed because they gave birth to a child while 
addicted to drugs, the public may become less quick to question 
a government program that uses these same techniques because 
it is believed that certain children are genetically predisposed to 
crime. Biological explanations for crime and reproductive pen- 
alties turn offenders into objecis'!*’—-or organisms!!°—vrather 
than human beings; objects which can be manipulated for the 
dominant society’s good. 


(TY. THE TERRIBLE INTERSECTION: CRIME, RACE, AND 
REPRODUCTION 


The discussion thus far has focused on the racial construc- 
tion of crime and the use of biology, particularly reproductien, 
as a solution to crime. This Part explains why these two aspects 


115. Id. at 1445, 

116. See id, at 1431. 

117. fd. at 1431-32. 

118. Cf Boldt, supra note 12, at 2322-23 (arguing that the disproportionate impact of 
the “war of drugs” on inner-city communities leads the public to see criminal defendants as 
Objects). 

119. See James M. Doyle, fnto the Eight Ball: The Colonialists’ Landscape in Ameri- 
can Criminal Justice, 12 B.C. THIRD WorLD L.F. 65, 81-82 (1992) (discussing a California 
judge who described the defendants’ activities, not as matters of choice, but “as if they 
were in the nature of the organisms’’). 
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degrading tco!] of white ached on. The essence of black 
wornen’s experience during slavery was the bruta i 
autonomy over r ussite Vemale slaves were commercially 
valuable to their masters not only for their iabor, but a o for 
their capacity to oe more slaves.'*! White masters there- 
fore could increase their wealth by controlling their sia 
reproductive capacity through rewarding pregnancy, punishing 
ae women who aid not bear children, forcing them to breed, 
and raping them.'? 
in this century, procreation by black women has been 
devalued and discouraged. The first publicly funded birth con- 
trai clinics were established in the south in the 1930s as a way of 
lov wering the black birthrate.'?? During the Depression, birth 
control was promoted as a means ef lowering welfare costs. In 
1939, the Birth Control Federation of An erica planned a 
Negro Project” designed to limit reproduction by blacks who 
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120. See Roberts, supra note 56, at 1436-44. On the constraints on biack women’s 
reproductive freedom, see Laurie Nsiah-Jeiferson, Reproductive Laws, Women of Color, 
and Low-income Women, 11 WOMEN’S RTS. L. REP. 15, 30-32 (1989); Dorothy E. Rob- 
2 The ®uture of Reproductive Cnoice for Poor iWemen and Wormer of Color, 12 
WeMEN’S Rrs. L. Rep. $9 (1990); Charlotte Rutherford, Reproductive Freedoms and Afri- 
can American Women, 4 VALE JL. & FEMINISM 255, 273-75 (1992). 

121. See ANGELA Y. Davis, WOMEN, RACE AND CLASS 7 (1861); JACQUELINE 
ABOR bed papke aeasin OF SorRRoW 12 eee 
sia eh, at 34-35, 37-38; WE 


24-26 (Dor- 


TER 
House: Women 
r 


lavery, in THE WEB OF SOUTHERN Social, RELATIONS 19, 
zi, eds., 1985). The rape of slavewomen by thelr masters was primarily 2 weapon of 
that reinforced white domination. DAvIs, supra note 121, at 23-24. On 
vewomen’s resistance to control of their repreducstive lives, see DEBORAH G. hea 
m’T {4 WOMAN?: FEMALE SLAVES IN THE PLANTATION SOUTH 76-90 (1985); see also 
We ARE YOUR SISTERS, supra, at 25-26, 58-61. 
123. Linba GorGos, WOMAN'S Bopy, WOMAN'S RIGHT 329-340 (19753. 
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ation.’ 27 in a “1974 case brought by poor teenage black 


women in Alabama, a federal district court found that an esti- 
Leavy ste oo to 150,000 poor woren were lly 
under fec vee programs. 28 Some re 
coerced ra greeing to sterilization un nae the threat that their 


welfare bei sedis would be withdrawn unless 
the =e a 

Sterilization abuse is still performed when individual doc- 
tors encourage black women to be sterilized because they view 
dlack women’s family sizes as excessive and believe they ar 
incapabie of using contraceptives. It is also ieeensied 
through government policies that penalize wornen on welfare for 
having babies, while making sterilization the oniy publicly- 
funded birth contro! method ‘teadil y available to them.!%° 


The most recent efforts to restrict biack female fertility are 


oroposals to give women on welfare incentives to use Mor- 


124. fd. at 332. 
125. See DAVIS, supra note 121, at 215-21; Nsiah-Ieferson, supra note 120, at 30-32; 
Rutherford, supra note 120, at 273-75. in 1982, 14% ‘of ee ‘women were sterilized, 


petite to 15% of white wornen. fé. at 273 (citing Vicki Alexander, Slack Women and 
Ftealth, &6 CuHoices 6, 16 (1986)). 

126. See Nsiah-Jefferson, supra note 120, at 30-32; Rosaliad Petchesky, Reproduc- 
tion, Ethics, and Public Policy: The Federal Sterilization Reaulatiois, 9 HASTINGS CTR. 
Rep, 29, 32 (1979). 

127. See Nsiah-Jefferson, supra note 120, ate 
abuse during the 1970s and the fight to end it, see 7 

123, See Relfv. Weinberger, 372 F. Supp. 1196, 1199 (O.D.C. 1974 ;seealso Wa 
vy. Pierce, 560 F.2d 609, 613 (4th Cir. 1977) (reversing jud 
seguired Medicaid Nee to consent to undergo tubal lig 
their third child); Cox v. Stanton, 529 F.2d 47, 50-51 (4th Cir. 15 
a claim brought by a black woman who was permane 
temporary sealzet ion when threatened with termination | 


hoof sterilization 


te 75, at 178- as 
7 
1 


‘ against a doctor who 
sre he would deliver 


129. See Relf, 372 F. Supp. at 1199, 
130. ae Peichesky, supra note 126, at 39. 


on sty ‘convicted of an att 
ialsiaealt {s ic}. 134 In 1855, the Kansas Tera { 
nade castration the penalty for any black c 
vic ied of rape, atiempted rape, or kidreepysi 
woman. '3° 
interracial reproduction has historically been a subject of 
v2 crirainal law. The rape of a white woman by a black man 
Seed the harshest penalties that society could impose.'6 
A lth ough black slavewomen were subject to sexual violation by 
their white masters (with any consequent offspring taking the 
egal status of slaves), '°’ the racial purity of white wemen’s chil- 


"ae a white 
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131. See supra notes 103-107 and accompanying text; see also Jason DeParle, The 
Nation: As Funds for Welfare Shrink, Ideas Flourish, N.Y. TIMES, sad t2Z, 1991, at 05; 
Maralee Schwariz, Duke Presses Louisiana Birth Control, WASH. POST , May 29, 1991, at 
Al 


a. 
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132. See Poverty and Norplant: Can Contraception Reduce the Underclass?, PHILA. 
{NQUIRER, Dec. 12, 1990, at Al; see also Carl Redman, Duke’s Sills Shelved, BATON 
ROUGE MORNING ADVOc., July 1, 1991, at 1B (noting that American Civil Liberties 
Union member Russell Henderson believes that “[wjhen [David] Duke, a former Klan 
leader, talks about welfare recipients in need of birth control education, Duke is using ‘code 
words’ to talk about young, black women’). 

133. TROMBLEY, supra note 75, at 49. 

134. SELLIN, supra note 41, at 137 (alteration in original) (auatiag ARTHUR P. 
SCOTT, CRIMINAL Law IN COLONIAL VIRGINIA 301 (1930)). In 1992 a Texas judg: 
amesed surgical castration as punishment on a black man convicted of rape. Roberto 

Suro, Amid Controversy, Castration Plan in Texas Rape Case Collapses, W1.%. Times, Mar. 
17, 1952, at Al6. The defendant initially agreed to castration in exchange for probation, 
but reco ened after meeting with several black community leaders. fd. 

; TROMBLEY, Supra note 75, ai 49. 
; Georgia statuie enacted in 1770 provided that any black ran could be exe- 
Tape or attempted rape of a white woman. HIGGINBOTHA:, supra note 41, at 
* law during tne colonial and antebellum period imposed either the death pen- 
iv Or castration for these crimes. Higginbotham & Jacobs, supra uote 41, at 1057-58. 
137; see PAULA GIDDINGS, WHEN AND WHERE I ENTER: THE IMPACT OF BLACK 
i ON RACE AND SEX IN AMERICA 37 (1984); see also Higginbotham & Jacobs, 
at eel toni that “there was not one reported prosecution of a white man 
assault of a black or mulatto woman in either colonia! or antebellum Vir- 
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eat Trat oakarts nas already 
been made in the ideological foundation of race and crime dis- 
cussed in Part I1'*#) We hati the Institute’s theories about 2 


4 


genetic solution to crime are overlaid with the racial construc- 


ginia”). For examples of laws defining the status of the children bom to slave mothers and 
fathered by white men, see HIGGINBOTHAM, supra note 41, at 42-47, 194, 252. 

138. See BELL, supra note 13, at 66-74; HIGGINBOTHAM, supra note 41, at 45, 273- 
75; A. Leon Higginbotham, Jr. & Barbara K. Kopytotf, Racial Purity and fnterracial Sex 
in the Law of Colonial and Antebellum Virginia, 77 Geo. L.J. 1967 (1989). Judge Higgin- 
ootham recounts the following story about the penalty imposed by a Pennsylvania court in 
1698 for ‘‘commingling” of the races: 

A black man and white woman were charged with having a bastard child. Both 

parties testified that the white woman had “‘intised’’ the black and promised to 

marry him. While the court held that the white woman should receive ‘twenty 

one lashes on her beare Backe”’ it also ‘‘ordered the negro never more to meddle 

with any white women upon pane of his life.” Thus, a second conviction of the 

black for having premarital sex with any white female could have led to his execu- 
tion, even if both parties had acted voluntarily. 
HIGGINBOTHAM, supra note 41, at 274 (quoting from Chester County Court records as 
cited in EDS\VARD TURNER, THE NEGRO IN PENNSYLVANIA 29 (1911)). Antimiscegena- 
tion laws were not declared unconstitutional until 1967. See Loving v. Virginia, 388 U.S. | 
(1967) (declaring unconstitutional a statutory scheme prohibiting marriage between per- 
sons solely on the basis of race). 

139. See Louis W. Sullivan, Letter to the Editor, U.S. Studies Are Free of Racial Bias, 
N.Y. Times, Oct. 2, 1992, at A30. In Sex in Relation to Society, published in 1937, British 
eugenicist Havelock Ellis defended the Nazi sterilization law of 1933 as unconnected to 
Mazi antisemitism: 

[T]his lasv has not usually been understood on account of a natural reaction to ihe 

intolerant and violent Nazi policy in general. It has been confounded with the 

“Nordic” and Anti-Semetic efforts of the German Government. {t is, however, 

on a quite ingepehieent foundation, and, if properly administered, it has no rela- 

tion to “Aryan” aspirations. 

HAVE © ELL!s, STUDIES IN THE PSYCHOLOGY OF SEX: SEX IN RELATION TO Soci- 
ETY (1937), quoted in TROMBLEY, supra note 75, at 47. With the hindsight gained from the 
hlazi extermination of the Jews, Ellis’s attempt to disassociate Nazi eugenics and race 
seems preposterous. 

140. There is evidence that the NIMH violence initiative is directed at inner-city 
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See supra notes 2-74 and accompanying teat. 
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their unborn children; 
tion of their poverty, race, and drug addiction is presumed to 
make them unworthy of procreating. 


mt 


C. A Constitutional Critique 


The use of reproduction as an instrurnent of punishment 
implicates doth equality and privacy interests. The right io bear 
children goes to the heart of what it means to be human. The 
value we place on individuals determines whether we see them as 
entitled to perpetuate themselves through their children. Deny- 
ing a woman the right to bear children—or punishing her for 
exercising that rignt—-deprives her of a basic part of her human- 
ity. When this denial is based on race, it also functions to pre- 
serve a racial hierarchy that essentiaily disregards black 
humanity. 

Justice Douglas recognized both the fundamental quality of 
the right to procreate and its connection to equality in Skinner vy. 
Oklahoma ex rel. Williamson,'* Skinner considered the consti- 
tutionality of the Oklahoma Habitual Criminal Sterilization 
Act,'*? which authorized the sterilization of persons convicted 
two or more iimes for “felonies invoivin: 
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of robbery with firearms. 


142. 316 ULS. 535, S41 (1942). 

143. Oxta. STAT. ANN. ttt. 57, 9§ 171-195 CWest 1925). 
144. Id. $173 

145. See Skinner, 315 U.S. at 537. 
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Pau elevation of the right to pro- 
create was the » Court’ S recognition “of the significant risk of dis- 
c eects selection inherent in state intervention in 


T 
reproduction.’ ‘Che Court also realized the genocidal implica- 
tions of a government standard for procreation: “{iJn evil or 
ess hands [the government’s power to sienilivel can cause 
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races or types which are inimical to the dominant group to 
wither oe nd disappest. vie 


pride potential for government discrimination against disfa- 
vored £ groups makes heightened protection crucial. The Court 
understood the government’s use of the power to sterilize with 
certain types of criminals to be as invidious “‘as if it had selected 
a particular race or nationality for oppressive treatment.’’'>! 
Justice Jackson’s concurrence alluded to the danger inherent in 
linking this oppressive treatment to criminai penis aaien: 
“There are limits to the extent to which a . legislativels y repre- 
seats majority may conduct biological experiments ait Se 
nse of the dignity and personality and natural powers of a 
yeven those who have’ been siege) of what the majority 
policies that perpetuate 

of procreative nghts— 


47. Jd. 

i483, See ta. 5 : 

149. See LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 15-10, at 1339, 
@ 16-12, at 1464 (26 ed. 1988). 

130. Skinner, 316 3.5. at 541 

151. fe, 

152. Jo at 546 Gackson, J., concurring). 
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te th ney in the eugenics movement of the ee twentieth cen- 
“f{}t became unnecessary to criminalize new behaviors to 
nes rol [poor] people; rather the eugenics theory broadened the 
numbers of people suspected of being likeiy to commit crimes. 
in the end, the eugenics movement criminalized a whole 
population.” !>? 
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The ideological implications of this practice reach beyond 
the numbers of black individuals actually implanted with contra- 
ceptives or treated with biochemical therapies. The convergence 
of crime, race, and reproduction enlists biology as the supreme 
justification for white domination. It denies all black humanity 
oy declaring that we are inherentiy dangerous and do not 
deserve to procreate. It legitimates the present social order as 
the predestined product of natural forces. Black criminality jus- 
tifies the massive restraint of blacks by law enforcement institu- 
tions. Biological explanations for crime, in turn, make that 
control seem natural and inevitable.'°** Donald MacKenzie 
ovserved that eugenic social theory was “a way of reading the 
structure of social classes onto nature.”'°> In the same way, 


153. Katz & Abel, supra note 96, at 237. 

154. Cf. Boldt, supra note 12, at 2326 (observing thai the criminal law holds black 
offenders themselves responsible for the conditions that contnbuie to their criminality, 
rather than acknowledging any societal responsibility for their overrepresentation within 
the criminal system). 

135. DonaLp A. MACKENZIE, STATISTICS IN BRITAIN, 1865-1930, at 18 (1981); se 
HowsRD L. KAYE, THE SOCIAL MEANING OF MODERN BIOLOGY 5 (1986) (describdin 
sociobdiological theories as ‘‘dramatic and often anthropomorphized representations of how 
the world works that arouse our emotions, validate our hopes, answer our most ircubling 
questions, and lend both cosmic and scientific sanction to a new order of living’); supra 
note 96 and accompanying text; cf. eae Delgado, Storytelling for Oppositicnisis and 
Others: .4 Plea for Narrative, 87 MICH. L. REv. 2411, 2413-14 (1989) {explaining how the 
dor minant culture's stories make the speed order seem fair and natural: ‘Chose in power 


sicep well at night—their conduct does not seem to them like cppression.”’}. 


Inn DAgcie ANF DG io 7) WT) fw TF, }<3cr-7 
19933 HLA a AND BAG LORE Ce OC d TOL Lp if 


lmking crime, race, and reproduction constructs racial subovdi- 
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S18 Can oe longer afford to make the false s ; 
naric f black women as wo: 
ne : ation of black pec ro as a race. A concern for 
aearceration rate of black men, for example, without atten- 
the control of black women’s reproduction, will miss a 
_ technique of racial subordination. On the other hand, 
g black women’s right to reproductive autonomy as solely 
question of individual privacy or gender equality also se 
A Cri inca aspect of their subordination. The conver gence 0 
crime, race , and reproduction illustrates how racism ae patri 
arcny function as mutually supporting systems of domination. ; 
it is most likely that this tactic of domination will be meted out 
tarough the control of black women’s bodies. Discouraging 
black “procreation is a means of subordinating the entire race; 
under patriarchy, it is accomplished through the regulation of 
black women’s fertility.'°’ In our effort to dismantie hierarchies 
of ge nder, race, and class, a critical initial task is to explore how 


eacn of these hierarchies sustains the others. 
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he disproportionate sterilization of black women, for 
ofmen. See supra notes 120-32 and accormpanying text. 
ign were contraceptively sterile, compared with 8.4% of wh 5 
ontrol jor Him, Essence, Nov. 190, at 20. in contemporary America, ti 
ation of a black woman evokes far less repulsion than the castration of e black man 
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ore this issue went to press, we learned that 
wight 3 Greene died. Professor Greene dev oe nis 
fe to his students, his scholarship, and his commu- 
nity. His commitment to seeking a clearer identifica- 
tion and solution to society’s racial and gender 
problems is reflected in the article published here. We 
at the Tulane Law Review join the many who will miss 
Professor Greene. 


THE BOARD OF STUDENT EDITORS 


